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Should a public inquiry be able to obtain evidence in secret and not tell the public? 

This is what happened in the process for amalgamating councils and the NSW 
Government argued it was proper. 

The issue came before the NSW Court of Appeal which decided that a person 
required by law to hold a public inquiry into the amalgamation may hear evidence in 
secret, not disclose it to the public and rely on the evidence in making a report. But 
this undermines democracy and the need for transparency; it deprives the public 
inquiry and the consequential report, of any legitimacy. The position needs to be 
reversed by the High Court or Parliament. 

Parliament may solemnly provide for a public inquiry as a safeguard against arrogant 
behaviour by the government of the day. But if the person charged with the 
responsibility of holding a public inquiry may circumvent the legislative purpose by 
hearing evidence in secret, not telling the public and basing a report on that 
evidence? 

It is worth recording the facts. 

In 2016 the NSW state government proposed the forced amalgamation of the 
Woollahra Council local area with those of Randwick and Waverley, as well as 34 
other forced amalgamations. The amalgamations would mean the dissolution of the 
Woollahra Council and of each of the others, and their replacement with a few mega 
councils. 

The Local Government Act lays down the procedure for a Government to follow if it 
wishes to amalgamate two or more local government areas. 

It is clear from reading the second reading speech and the other parliamentary 
speeches at the time that the Local Government Act was amended to provide the 
procedure for, and only for, voluntary amalgamations and not forced amalgamations. 
For example the Minister for Local Government said: 

“It gives me great pleasure to introduce the Local Government Amendment 
(Amalgamations and Boundary Changes) Bill, which streamlines the procedures laid 
down in the Local Government Act 1993 for voluntary amalgamations of council 
areas.” 

And the Leader of the Opposition said: 

“The Government and the Minister say they remain opposed to forced 
amalgamations; the fact is the Coalition actually is opposed to forced 



amalgamations. We gave our commitment, when this amalgamation process was 
mooted by the Government, that we would not allow a bill through Parliament that 
contained any hint of a forced amalgamation.” 

But the amendment did not expressly forbid forced amalgamations and the present 
government took advantage of this loophole to proceed with the proposed forced 
amalgamations. 

The government proposed the Woollahra amalgamation not because the Woollahra 
Council had been guilty of improper behaviour; it had not; nor because the Woollahra 
Council was financially weak; it was not; and despite opposition from the majority of 
local residents and ratepayers. 

The government proposed the amalgamation because it claimed that it would 
produce substantial financial savings over time. It quoted extracts from an expert’s 
report to support its claim. 

At the heart of the extract was whether the savings really existed, and at the heart of 
the claimed savings was a series of assumptions. It was those assumptions that 
were considered faulty by the Woollahra Council and others, and which they wanted 
tested in an open public inquiry. 

The Local Government Act originally required that no boundary changes, including 
amalgamations, could occur without the independent and experienced Boundaries 
Commission holding a public inquiry. 

The Commission had an outstanding record of holding public inquiries into such 
matters. This requirement was subsequently amended to allow the Government to 
appoint a nominee to hold the inquiry; the intention of Parliament at the time being 
that major matters would be dealt with by the Commission and minor matters by the 
nominee. 

But in relation to each of the present rash of forced amalgamations, the Government 
bypassed the Boundaries Commission and chose a government nominee. 

Here the nominee proceeded to hear what the public thought about the proposal 
without testing in public the critical assumptions and in addition, unbeknown to the 
public, heard evidence in secret from the expert who prepared the report. 

The expert did not give any evidence in public nor did the Government. The secret 
evidence was never disclosed to the public nor Woollahra Council and only came to 
light in subsequent court proceedings. 

The Local Government Act imposes on the Woollahra Council and the local 
councillors the obligation to ensure the financial stability of the Council and to 
represent the collective interests of residents, ratepayers and the local community. 

Like their predecessors, for the last 157 years of the existence of the Woollahra 
Council, the councillors are the trustees of the council’s real estate assets and are 
required to defend any attempted appropriation of them. Where they honestly and 
reasonably believe that the proposed forced amalgamation is not in the best 
interests of residents, ratepayers and the local community, they have a continuing 



obligation to take every reasonable opportunity to challenge the proposal in the 
courts. 

This they are doing and so are a number of other councils and councillors. 

No legal challenge lies on the merits of the proposal but lies, where there is a failure 
to observe the procedure laid down by the Act. The absence of a merits review 
highlights the importance of the procedure and in particular the requirement in the 
procedure of holding a public inquiry. 

Before the Court of Appeal three principal challenges were made by the Woollahra 
Council to the procedure followed by the Government nominee. 

Firstly, that the nominee failed to follow the statutory procedure when he heard 
critical evidence in secret in the absence of the public. 

Second, he failed to hold a public inquiry required by Statute and which tested the 
assumptions. 

Third, he failed to have regard to the financial advantages or disadvantages of the 
proposal to the residents and ratepayers of the Woollahra local government area, 
and instead had regard to the claimed financial advantages of the combined areas. 

The NSW Court of Appeal rejected the challenges. 

Whilst it is important for judges to have regard to the words used in an Act of 
Parliament it needs to be recognised that the words might not have been written with 
the same precision used by judges and may assume things which were 
commonplace at the time. Only by having regard to the legislative history can one 
hope to reach a proper understanding of words used. 

Robin Speed is part of the legal team at Speed and & Stracey acting for the 
Woollahra Council 

COMMENTS 

Rob  
Thank you Robin for your succinct and clear summary of the matter. Gabriel Upton 
can be thinking twice about whether her seat is safe at the next State election.  Any 
reasonable alternative conservative candidate, together with non-conservative 
preferences will see Gabriel back in private practice, assuming she can get a gig. 

Chris  
The NSW Government might get more than they bargained for if their idea of what 
constitutes as "public inquiry" is rejected by the High Court. The proliferation of sham 
inquiries into plans that advantage development interests needs to be stopped. 

Maria  
Gladys confirmed the mergers were about fast tracking the development of NSW esp 
Sydney. LNP working for their political donors. 
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